INTRODUCTION
Most workers in the United States are under the assumption that the Nation's many employment laws protect them. Unfortunately, for millions of 1 misclassified workers these assumptions are misplaced. What many fail to realize 2 is that employment "protections are directly linked to their status as 'employees.'" A simple classification as an "independent contractor" means that Medical Leave Act of 1993, or the National Labor Relations Act.
7 8
Workers are not the only ones harmed by misclassification, however. When employers misclassify their employees, "the conditions for a fair and competitive marketplace are sabotaged." Companies that misclassify their employees as 9 independent contractors can avoid paying many normal payroll-related costs, which can reduce employers' labor costs by as much as thirty percent. These avoidance of payroll-related costs also hurts state and federal governments, as they lose out on significant sources of revenue. Employers are not required to 12 pay or withhold many payroll-related expenses if an employee is classified as an independent contractor, including Social Security and Medicare taxes, income taxes, unemployment insurance, workers' compensation, pension and health benefits, and others. 13 According to a 2012 report by the National Employment Law Project, as many as ten to thirty percent of employers misclassify their employees as independent contractors, amounting to several million potentially misclassified workers nationwide. Some misclassification occurs because of good faith 14 misapplication of complex classification standards. However, a large amount is 15 deliberate. Employers intentionally misclassify their employees as independent 16 contractors in an attempt to circumvent Social Security and Medicare tax requirements, workers' compensation premium payments, and workplace injury and disability-related disputes. Many employers are willing to take the risk of 17 misclassifying their employees if it means they can avoid the significant cost of liability for workplace injury and disability-related disputes. Unfortunately, the 18 risk is not very high, as it is all too easy for employers to misclassify and get away with it.
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If penalties for misclassification were stronger, reasoning seems to suggest that employers would be less likely to risk intentionally misclassifying their employees in this manner. Unfortunately, federal legislative attempts to address the issue have been unsuccessful, leading many states to enact their own misclassification statutes. The purpose of this Note is to study these different 20 state misclassification statutes, specifically those enacted in Illinois, California, and Minnesota, and ultimately propose legislation aimed to address the misclassification problem in Indiana. This Note begins by addressing the misclassification problem as a whole, but focuses primarily on how the problem affects Indiana. Part I discusses misclassification itself, detailing the causes, consequences, and history of the problem as a whole. Part II focuses specifically on the consequences of misclassification in Indiana. Part III details federal legislative efforts to curb misclassification. Part IV discusses state efforts, including the steps Indiana has already taken in comparison with statutes enacted in Illinois, California, and Minnesota. Taking the misclassification statutes from other states into account, Part V proposes general legislative solutions to address the issue in Indiana.
I. THE MISCLASSIFICATION PROBLEM

A. Uncertain Classification Tests
One of the biggest difficulties in determining whether a worker should be classified as an employee or as an independent contractor lies in the complex tests that are used to make the decision. the location of the work; the duration of the relationship between the parties; whether the hiring party has the right to assign additional projects to the hired party; the extent of the hired party's discretion over when and how long to work; the method of payment; the hired party's role in hiring and paying assistants; whether the work is part of the regular business of the hiring party; whether the hiring party is in business; the provision of employee benefits; and the tax treatment of the hired party. into his or her work, is not reimbursed for some or all business expenses, and has the opportunity to make a profit or incur a loss, he or she is more likely to be considered an independent contractor. Not all the financial control factors need 45 to be present for a proper classification as an independent contractor, however.
46
The relationship of the parties involves whether the individual receives common employee benefits such as insurance, pension, or paid leave and whether a written contract exists showing the intention of the parties. The existence of common 47 employee benefits tends to indicate that the individual is an employee. are not the only federal statutes that involve classification tests, they help demonstrate the variety and complexity that is common among them.
The NLRB has usually applied the common law right to control test; however, it has slightly shifted recently to focusing primarily on the party's entrepreneurial opportunity for gain or loss. The Board chose to change its 52 analysis because the multitude of common law factors were often "far too broad and produced 'unwieldy ' worker's retention of the right to engage in entrepreneurial activity rather than his regular exercise of that right that is most relevant for the purpose of determining whether he is an independent contractor." In FedEx Home Delivery v. NLRB, the 55 court held FedEx drivers' ability to own their routes-being able to sell them, trade them, or just plain give them away-was a sufficient entrepreneurial opportunity to justify classifications of the drivers as independent contractors.
56
As the court stated, " [O] pportunities cannot be ignored unless they are the sort workers 'cannot realistically take,' and even 'one instance' of a [worker] using such an opportunity can be sufficient . . . ."
57
The FLSA applies a different test, which is centered upon the language of the Act itself. The Act previously stated that an employee is "any individual 58 employed by an employer," and utilized a six-factor "economic reality test." An 59 amendment replacing this vague standard with a more concise version was attempted, but unsuccessful, by the Payroll Fraud Prevention Act of 2015.
60
Under the economic reality test, "if a worker is financially dependent upon one business for a substantial part of her or his livelihood, then an employeremployee relationship exists." To determine whether a worker is financially 61 dependent, courts have used some of the IRS common-law factors, including:
62
(1) the nature and degree of control a business has over the way the worker performs a job; (2) the extent to which the services rendered are an integral part of the business; (3) the permanency of the relationship between a business and a worker; (4) the amount of a worker's investment in facilities and equipment; (5) a worker's opportunity for profit and loss; and (6) (a) the extent of control which, by the agreement, the master may exercise over the details of the work; (b) whether or not the one employed is engaged in a distinct occupation or business; (c) the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision; (d) the skill required in the particular occupation; (e) whether the employer or the workman supplies the instrumentalities, tools, and the place of work for the person doing the work; (f) the length of time for which the person is employed; (g) the method of payment, whether by the time or by the job; (h) whether or not the work is a part of the regular business of the employer; (I) whether or not the parties believe they are creating the relation of master and servant; and (j) whether the principal is or is not in business.
65
When applying these factors, no single one is dispositive; however, courts hold the "extent of control" to be the most important. individual is an employee, "irrespective of whether the common-law relationship of master and servant exists." To defeat this presumption, all of the following 73 must be shown "to the satisfaction of the department" :
74
(1) The individual has been and will continue to be free from control and direction in connection with the performance of such service, both under the individual's contract of service and in fact.
(2) The service is performed outside the usual course of the business for which the service is performed. The fact that different tests are used in Indiana, in other states, and by federal agencies and statutes shows the complexity and lack of uniformity surrounding the classification of employees and independent contractors. It is no wonder why many employers find it difficult to make proper classifications. While an employer may correctly classify a worker as an independent contractor under the ABC test, the same classification may be improper under a different test like the IRS's twenty-factor test.
B. Large-Scale Consequences of Misclassification
Misclassification is a serious problem that negatively impacts workers, market competitors, federal and state governments, and society as a whole.
76
When employees are misclassified as independent contractors they are considered self-employed. Being self-employed, they are not eligible for unemployment 77 compensation, and they must pay the full amount of their Social Security and Medicare taxes, estimated income taxes, and workers' compensation. These (1) where the contract requires the performance of intrinsically dangerous work; (2) where the principal is by law or contract charged with performing the specific duty; (3) where the act will create a nuisance; (4) where the act to be performed will probably cause injury to others unless due precaution is taken; and 80. Id. 
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C. Why Are Employers Misclassifying?
There are a number of explanations for why employers misclassify their employees as independent contractors so frequently. Some of the misclassification is due to good faith misapplication of the complex and numerous tests that govern employee classification. Unfortunately, much 97 misclassification is intentional. One of the largest reasons employers misclassify 98 workers is to avoid paying Social Security and unemployment insurance taxes for workers. The savings from avoiding these taxes, along with Medicare taxes, 99 reduces employers' labor costs by as much as twenty to forty percent. These 100 savings average $3,710 for an employee earning $43,007 annually.
101
Another reason employers misclassify is due to the employment protections they are not required to provide their employees, which in turn leads to further savings on labor costs. who were found to have misclassified for the period 2007-2008 were in the construction sector, and 24,891 total workers were misclassified within the construction industry for the same period.
127
The financial impact of misclassification on individual workers within Indiana is also a large problem. Workers do not receive minimum wage or overtime pay when they are misclassified as independent contractors. They are 128 also forced to pay the full Social Security and Medicare taxes on their net earnings, pay quarterly estimated income taxes, pay for their medical insurance, pay for their workers' compensation insurance, and report and pay income taxes 129 on compensation they receive. Unfortunately, many misclassified workers fail 130 to report their full compensation on tax returns, and thus fail to pay the full amount of owed income and other taxes. In addition to the loss of income tax revenue, the Indiana state unemployment insurance system is negatively affected by misclassification.
This occurs 138 because employers who misclassify employees as independent contractors do not pay any unemployment insurance. When employers fail to pay premiums due [A]n increase in the unemployment rate could cause enormous increases in independent contractor-related issues that would have to be investigated. The additional claims would also drain the [unemployment] trust fund, and this drain would most likely have to be offset by assigning higher contribution rates to those employers that correctly classify their workers and pay their taxes.
142
When employers misclassify they also avoid paying workers' compensation premiums. This classification switches results in the payment of workers' compensation benefits even though no premiums were ever collected.
III. STATE LEGISLATIVE EFFORTS
A. Illinois
Illinois enacted the Illinois Employee Classification Act ("ECA") in 2007, specifically intended "to address the practice of misclassifying employees as independent contractors" in the construction industry. The ECA accomplishes 149 this objective by setting a presumption of an employer-employee relationship, requiring an employer to affirmatively prove a worker is an independent contractor for the worker to be classified as such. To prove the classification If an employer violates the terms of the ECA by failing to keep adequate records, failing to affirmatively prove a worker's independent contractor status, or by other means, the employee has the ability to bring suit under a private right of action.
If workers to complete small construction projects on their own home could face penalties if they fail to prove that the worker should be classified as an independent contractor.
161
These criticisms highlighting the staggering amount of penalties, and the serious effect they can have on businesses that are found in violation of the ECA, have real merit. It seems quite plausible that if the maximum penalties are levied, most employers will not be able to afford to stay in business. Fortunately, however, the ECA allows some discretion when administering penalties, meaning the maximum amount does not always have to be ordered. Nevertheless (2016) . An employer who violates the ECA "shall be subject to a civil penalty not to exceed $1,000 for each violation found . . . . In determining the amount of a penalty, the Director shall consider the appropriateness of the penalty to the employer or entity charged, upon the determination of the gravity of the violations." Id.
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[Vol. 50:673 construction firm unsuccessfully challenged the constitutionality of the ECA.
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The company, Jack's Roofing, had misclassified ten workers as independent contractors for periods ranging from eight to 160 days. Due to the ECA's 164 penalty structure, which considers each day that each worker is misclassified a separate violation, the firm faced a potential penalty of $1.6 million. While 165 166 $1.6 million may seem high, it is important to note that penalties like this are necessary and effective in deterring intentional or repeated misclassification.
167
B. California
California has also enacted a statute targeted at reducing worker misclassification.
Unlike Illinois' ECA, however, Section 226.8 of the Additionally, California law has detailed a number of statutory employees who must be classified as employees regardless of whether they would be considered independent contractors under the California common law right-to-control test.
172
These statutory employees include:
1) Any officer of a corporation is an employee of that corporation.
2) An agent or commission driver who distributes meat products, vegetable products, fruit products, bakery products, beverages (other than milk), laundry, or dry cleaning for someone else.
3) A full-time life insurance salesperson who sells primarily for one company. 4) A home worker who works by guidelines of the person for whom the work is done, with materials furnished by and returned to that person or to someone that person designates. 
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A STATE LEGISLATIVE SOLUTION 689 5) A traveling or city salesperson (other than an agent-driver or commission-driver) who works full time (except for sideline sales activities) for one firm or person getting orders from customers. The orders must be for merchandise for resale or supplies for use in the customer's business. The customers must be retailers, wholesalers, contractors, or operators of hotels, restaurants, or other businesses dealing with food or lodging.
6) The author of a commissioned or specifically ordered work is a statutory employee of the person commissioning the work if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire, and the ordering or commissioning party obtains ownership of all the rights comprised in the copyright in the work. 7) Any person with a membership interest in a Limited Liability Company (LLC) treated as a corporation for federal income tax purposes is an employee of that LLC. 8) Any unlicensed contractor performing services requiring a contractor's license is an employee of the licensed or unlicensed contractor who hired the unlicensed contractor.
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Violators of the statute are subject to civil penalties, civil and liquidated damages, and other disciplinary actions against their professional licenses. The 174 fines that can be levied against a violating employer are between $5000 and $15,000 per violation, and between $10,000 and $25,000 for employers it must display notice of the violation in each location where the violation occurred, in a prominent area accessible to all employees and the general public.
178
The enforcement of Section 226. 
